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In The Supreme Court of Florida 
January Term, A. D. 1945 


IN RE: 


PETITION OF FLORIDA STATE 
BAR ASSOCIATION FOR THE 
ADOPTION OF RULES FOR 
PRACTICE AND PROCEDURE. 


Opinion filed March 9, 1945. 


Terrell, J. 


The Legislature of 1943 enacted Chapter 21995, the title and Section One ot 
which are as follows: 


“AN ACT TO Authorize the Supreme Court of Florida to Prescribe 
Rules, Forms of Process, Writs, Pleadings, Motions and the Practice 
and Procedure in Actions Either at Law or in Equity and in Statutory 
and Extraordinary Proceedings in the Circuit Courts and Civil Courts 
of Record and County Courts of the State of Florida. 


Section 1. The Supreme Court of the State of Florida shall have 
the power of prescribe from time to time the rules, forms of process, 
writs, pleadings, motions, and the practice and procedure in actions at 
law or in suits in equity, as well as in all statutory and extraordinary 
forms of action in the Circuit Courts, Civil Courts of Record and County 
Courts of the State of Florida. Such rules shall not abridge, enlarge 
or modify the substantive rights of any litigant.” 
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Pursuant to the provisions of said Act, the Florida State Bar Association 
petitions this Court to promulgate rules of Civil procedure for the government 
of the Circuit Courts, Civil Courts of Record, and the County Courts, patterned 
after the Federal Rules of Civil Procedure in so far as not in conflict with the 
Constitution of Florida. It is contended (1) that necessity exists for the pro- 
mulgation of such rules, and (2) if not inherently authorized to do so, the 
quoted act is ample authority for an affirmative answer to the petition. 


As to the necessity for new rules of procedure, the point is convincingly 
urged and it is not challenged. In fact, opposing counsel admit that the time 
for an improved procedure is overdue so we deem it unnecessary to treat the 
point. This point disposed of, we are next confronted with the validity of 
Chapter 21995 and the power vested in this Court by it. The question is one 
of procedural law as affected by the boundary that separates legislative, ex 
ecutive, and judicial power. It is not concerned with substantive law. In it 
broader aspect, some of the books say that procedural law has to do with twe 
classes of rules, those by which courts function from day to day and thost 
by which litigants enforce their rights through the medium of a law suit. Sec 
tion Four, Article Five of the Constitution recognizes the power of the Court 
to promulgate such rules. 


Sections 20 and 21, Article Three of the Constitution recognizes the powet 
of the Legislature to enact laws “regulating the practice of courts of justice.” 
Under the power so granted, the Legislature has repeatedly enacted statutes 
affecting court procedure and this Court has consistently followed them and 
refused to prescribe others inconsistent therewith. Keen vs. State, 89 Fla. 
113, 103 So. 399; State ex rel. Ross vs. Call, 39 Fla. 504, 22 So. 748; Bryan vs. 
State, 94 Fla. 909, 114 So. 773. In Petition of the State Bar Association, 134 
Fla. 851, 186 So. 280, and also same title, 145 Fla. 223, 199 So. 57, and Petition 
of the Jacksonville Bar Association, 125 Fla. 175, 169 So. 674, we had another 
phase of the question before us and approved a like rule. Some of these cases 
in terms recognize the inherent power of constitutional courts to prescribe 
necessary rules to exercise their jurisdiction but no area is defined for the 
exercise of that power. Since the Constitution recognizes the power of the 
Legislature to enact laws “regulating the practice of courts of justice,” it may 
be safely said that so long as reasonably exercised, the regulation will have the 
approval of this Court. State vs. Board of Public Instruction, 126 Fla. 142, 
170 So. 602. It is pertinent to point out here that in 1861 by Chapter 1096, 
in 1868 by Chapter 1626, and in 1873 by Chapter 1938, now paragraphs one, 
two, three, four, and five, Section 25.03, Florida Statutes of 1941, the Legis- 
lature vested in this Court powers broader than those vested by Chapter 21995. 


The Constitution at the time of the enactment of the last numbered 
statutes gave this Court supervisory jurisdiction over all the courts in our 
judicial system and authorized it to prescribe rules for their governance. 
In 1870, the Legislature enacted Chapter 1815, effective July 1 of that year 
providing for code practice similar to the New York Code. Chapter 1815 was 
amended by Chapter 1832, Acts of 1871, and by Chapters 1871 and 1872 of 
the Acts of 1872 and was then repealed by Chapter 1938, Acts of 1873, effec- 
tive June 1, 1873. In other words, we tried a code practice for three years 
and then returned to our former method of procedure.. 


At its first session, this Court promulgated rules for practice before it 
and the Circuit Courts. 1 Fla. vii. In 14 Fla. 3, 35 Fla. 3, and 38 Fla. 17, 
we find this Court promulgating rules of practice before all the courts of 
this State in compliance with the Acts cited in the preceding paragraph. In 
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In Re: Amended Rule, 132 Fla. 331, we find this Court prescribing a rule for the 
admission of attorneys to practice law in compliance with Chapter 10175, 
Acts of 1935. In 107 Fla. xxi, 1386 Fla. 907, 189 Fla. 903, 145 Fla. 810, and 
148 Fla. 761, we find this Court amending sua sponte or in response to Chap- 
ter 13870, Acts of 1929, one or all of its rules of procedure and in 122 Fla. 
881, we find a complete revision of the common law rules for practice in the 


circuits courts. The latter were promulgated at the instance of the State 
Bar Association. 


So this Court has approached the rule making power in a pragmatic way 
and has not become involved in the niceties of such concepts as inherent power 
to make rules or the delegation of the rule making power. It is idle to contend 
that there is not an area in which constitutional courts may not exercise the 
inherent or implied power to prescribe rules of procedure. Section 4 of Article 
V and Sections 20 and 21 of Article III of our Constitutional warrant this 
conclusion. We have repeatedly prescribed rules of procedure and we have 
just as repeatedy recognized the power of the Legislature to do so. We have 
also acted in response to such power delegated to us by the Legislature. The 
dividing line between court and legislature power is not material here. 


Under our Constitution strictly legislature powers may not be delegated 
except as they pertain to municipalities but the rule making power has not 
been considered as strictly a legislative power. In the early history of this 
country it was generally exercised by the Legislature in most of the States for 
the same reason it has been exercised by Congress as to the Federal Courts. 
Under the Federal system all courts are statutory except the Supreme Court 
and being so, Congress regulates their procedure. Even the Supreme Court 
has recognized the power of Congress to prescribe rules for its procedure. 
Wayman vs. Southard, 10 Wheaton (U.S.) 1, 6 L. Ed. 253; Beers vs. Haughton, 
9 Pet. (U.S.) 329, 9 L. Ed. 145. The Supreme Court has also responded to 
power vested in it by Congress to prescribe rules of procedure, Federal Rules 
of Civil Procedure being the outstanding example. 


In the Federal and State Judicial systems, there are areas in which ex- 
ecutive, legislative, and judicial powers overlap and in some cases are exer- 
cised jointly. The Constitution of Florida repeatedly authorizes the joint 
exercise of these powers. Section 15 of Article IV requires removals to be made 
by the Governor and the Senate. Section 13 of Article IV authorizes the Gover- 
nor to secure this Court’s opinion as to the exercise of certain of his duties. 
Section 28 of Article III contemplates a joint exercise of the legislative process. 
Other provisions of the Constitution might be enumerated in which the power 
properly exercised by one of the three departments is permitted to be exercised 
in whole or in part by another. 


It is easy to generalize about the boundary of legislative, executive, and 
judicial power but pointing out the arbitrary point where one begins and the 
other leaves off is a very different matter. Historically what constitutes 
executive, legislative, or judicial power has been determined in the light of 
the common law and what these powers were considered to be at the time 
of the adoption of the Constitution. The Constitution defines the three powers 
but makes no attempt to compartmentalize them. In Hanna vs. Mitchell, 196 
N. Y. S. 48, 202 App. Div. 504, the Supreme Court held that the Legislature 
might regulate practice of the courts if it deemed expedient to do so, but, said 
the Court, this power is vested in the courts and it never has occurred to 
any one that it was a delegation of legislative power. 


In In re: Constitutionality of Statute Empowering Supreme Court to 
promulgate Rules, 204 Wis. 501, 236 N. W. 717, the Supreme Court construed 
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an act of that State very similar to the act under consideration. It held that 
the power to regulate procedure at the time of the adoption of the Constitution 
was considered to be essentially a judicial power, or at least not a strictly 
legislative power, and that there existed no constitutional objection to the 
delegation of it to the courts by the Legislature. The court in terms rejected 
the contention that the act was unconstitutional ‘because it was a delegation 
of legislative power and because it attempted to vest authority in the Su- 
preme Court which the Constitution had placed in the inferior courts. 
The statute construed and the points raised in the Wisconsin case are so 
similar to those raised in the case at bar that we might with confidence rest 
the point on what was said in that case. See also State vs. Roy, 40 N. M. 397, 


60 Pac. (2nd) 646, 110 A. L. R. 1; State ex rel. Foster-Wyman vs. Superior 
Court, 148 Wash. 1, 267 Pac. 770. 


Other features of Chapter 21995 are assaulted but we do not quote them 
nor do we consider it necessary to devote space to them. Section 2 provides 
that any rule adopted by the Supreme Court shall in no way affect any statute 
of the State relating to venue or jurisdiction. Section Three requires that 
all rules adopted pursuant thereto be reported to the Legislature at its next 
regular session and that they shall take effect after the close of the session. 
A provision similar to this was upheld in the Wisconsin case heretofore dis- 
cussed. Section 4 requires that all statutes repealed or superseded by rules of 
this Court be so designated. Section Five authorizes this Court to modify 
or amend any rule adopted by it and Section 6 provides that the act as a 
whole shall not be construed as an abandonment on the part of the Legislature 
of its power to enact laws regulating procedure in the courts of this State. 


Some of these provisions are ambiguous and some of them are not contem- 
plated in the title to the act as required by Section 16 of Article III of the Consti- 
tution. In fact, the act as a whole is inartificially drawn but it is clear from the 
title and Section I that it was the intent of the Legislature to delegate to this 
Court the power to prescribe “rules, forms of process, writs, pleadings, motions 
and the practice and procedure in actions at law or in suits in equity, as well as 
in all statutory and extraordinary forms of action in the Circuit Courts, 
Civil Courts of Record, and County Courts of the State of Florida.” We find 
nothing in the Constitution to prohibit this. 


Aside from the constitutional aspects we are impressed with other and 
more convincing reasons for delegating the rule making power in this case. 
The administration of justice is the primary function of the judiciary. Prac- 
tice and procedure is the vehicle by which justice is orderly administered. 
Certainly no question is more vital to the public welfare. The Legislature 
proposes to delegate its function, “regulating the practice of courts of justice,” 
to this Court. The act of the Legislature is in harmony with the late trends 
throughout the country; the reason is too evident to require proof. Courts 
have the facilties, the technical knowledge, and experience which much better 
equip them for this duty than the Legislature. In such a situation, they 
should refrain from grounds of self abnegation and embrace the opportunity 
to prescribe procedure that will make the administration of justice everything 
that the man of the street has been taught to expect of it. Certainly the re- 


sponsibility is on some one to do this and the bar is the logical source from 
which to expect it. 


But there is no magic in a grant of power to prescribe rules of practice 
and procedure unless the bench and bar are actuated by the will to employ it. 
The best system that can be devised will be fruitless in the hands of a legal 
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profession indifferent to its exercise. Dr. Holdsworth, the eminent English 
legal historian, says that any system devised should be rigid enough to be 
workable and flexible enough to adjust itself to the changing needs of society. 
It is common knowledgé that court procedure. has not kept step with the times 
and whether common law or code procedure is the rule, if not kept modernized, 
it soon becomes so inbred with legalisms and technical hobbles that it falls 
short of response to the needs of the public welfare. To say that the legal 
profession can do nothing about it doesn’t make sense. It would be as reason- 
able to contend that the carpenter can do nothing about it when his tools get 


dull or that the doctor can do nothing about it when he tries one specific and 
that fails. 


The ideal system of procedure is that which enables the litigant to achieve 
justice by the most direct, simple, speedy, and inexpensive means possible. 
Litigants are practical; they know what they want, and they have little 
patience with what is known as the sporting theory of justice. If they have 
an urge to satisfy the gambling instinct, they try poker or go to the races. 
If they want to be entertained, they try the movies; if they want to be in- 
structed, they take the lyceum or the seminar, but when they want justice, 
they look to the courts and nothing lowers their respect for them so much as 
having justice delayed or lost in the shuffle while court and lawyers bandy 
words and befuddle the issues over the interpretation of an antiquated inept 
rule. All the lawyers this side of Kingdom come cannot explain to him why 


he came through the wrangle liquidated when he expected to get through 
justified. 


A very learned procedural expert said recently that if democratic pro- 
cesses based on law and order are preserved, we must have a legal system 
which permits litigants to have their controversies decided rationally and 
expeditiously in the spirit of fair play minus the shadow boxing camouflage 
and “by play” prevalent in so many law suits. We think the responsibility is 
on the legal profession to amend and modernize procedure so as to remove - 
this stigma. Procedure is the lawyer’s kit; he holds it as trustee of the public 
and no lawyer should undertake the practice who does not realize that he 
has a duty to make the judiciary work in response to the public welfare that 
rises above his economic interest in the profession. 


In a democracy like ours, it is not enough that the legal profession be 
alert to the pattern in which the judiciary must respond to the public welfare. 
No system of procedure will long suffice that is not flexible enough to con- 
form to the demands of new techniques and changing circumstances. Perhaps 
a dull sense of professional responsibility and alertness to this has precipi- 
tated a host of administrative and other tribunals that are transacting a large 
amount of legal business not nearly so efficiently as the litigants would like 
but it would be vaporous theorizing to talk about doing away with them and 
substituting court procedure with no better reputation for performance. 


So the situation here is that Section 4, Article V of the Constitution recog- 
nizes the power of this Court to prescribe rules of procedure and Sections 20 
and 21, Article III of the Constitution recognize the power of the Legislature 
to enact laws “regulating the practice of Courts of justice.” There has 
been no attempt to set boundaries to the power of either nor has there been 
any clash between legislative and judicial power. We are therefore driven 
to the conclusion that there can be no constitutional or other objection to the 
Legislature delegating its power to enact laws “regulating the practice of 
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courts of justice” to this Court. Since we reach this conclusion, the question 
arises, to what extent an amended procedure should be attempted. The peti- 
tion prays that our system of common law and equity procedure be abandoned 
and that the Federal Rules of Civil Procedure be substituted for it. 


We do not consider such a change wise or expedient. The Federal Rules 
of Civil Procedure are geared to a system that is materially different from 
our State system. The Federal system was designed to provide a uniform 
system of practice in the Federal District courts and by reason of consti- 
tutional, statutory, and other reasons, cannot contemplate rules for the orderly 
conduct of the variety of suits and statutory proceedings that arise in state 
practice. If we should adopt the Federal Rules of Civil Procedure, many of 
them would have no application to our State practice; at the same time there 
are many proceedings we would be without rules to govern. Rule 81 recites 
many but not all the proceedings in which the Federal Rules would have no 
application. The Federal Rules of Civil Procedure do away with the distinc- 
tion between common law and equity which our State Constitution preserves. 
Florida has a practice peculiar to a jurisprudence predicated on the common 
law and is supported by more than one hundred years of precedents. These 
precedents settle many points of procedure that should be preserved. Our 
system of equity practice has been recently revised by the 1931 Chancery 
Act, is considered adequate, or nearly so, and needs little amendment. The 
great bulk of the law practice is and always will be done in the State courts 
and we think it the part of wisdom to amend by that rather than adopt a new 
system that now bids fair to produce a case system equal to that of any of the 
States, with the attendant confusion and uncertainty as to what the practice 
is while it is being done. The Federal Rules of Civil Procedure are still in 
the experimental stage and must be amended and adjusted to a system ma- 


terially different from our State system where nine tenths of the practice 
must be done. 


It is accordingly the judgment of this court that, although some of the 
rules governing common law practice need revision and modernization, the 
prayer for substitution of the Federal Rules of Civil Procedure for our 
system of common law and equity procedure should be and it is denied. 

To the end that our common law procedure be improved so that the 
administration of justice might be expedited and simplified the writer was 
appointed by the Chief Justice to prepare such amendments and revisions to 
the old rules and such new rules as might appear to him practical for the 


accomplishment of that purpose. The proposals of the writer constitute ad- 
denda to this opinion. 


It is the consensus of the court that a committee should be selected by 
the chief justice, composed of lawyers and judges who shall, using these pro- 
posals as a basis, make such recommendations on the subject to the court as 
may appear to them adviseable for early consideration and adoption. 


CHAPMAN, C. J.. BUFORD, THOMAS, ADAMS AND 
SEBRING, J. J. CONCUR. 


BROWN, J., CONCURS IN JUDGMENT. 
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ADDENDA 


RULE 4. ATTORNEYS TO SIGN PLEADINGS. 


Every pleading of a party represented by an attorney shall be signed by 
at least one attorney of record in his individual name, whose address shall be 
stated and he may be required by an order of court to vouch for his authority 
to represent and give the address of such party. A party who has no attorney 
but represents himself shall sign his pleading and state his address. Except 
when otherwise specifically provided by rule or statute, pleadings need not 
be verified or accompanied by affidavit. The signature of an attorney con- 
stitutes a certificate by him that he has read the pleading; that to the best 
of his knowledge, information, and belief there is good ground to support it; 
and that it is not interposed for delay. If a pleading is not signed or is 
signed with intent to defeat the purpose of this rule, it may be stricken as 


sham and false and the action may proceed as thoughh the pleading had not 
been served. 


*Common Law Rule 4, Federal Rule 11, and Section 7, 1931 Chancery Act. 


RULES 5 to 10 (Inclusive) 
No change. 


RULE 11. WHEN ACTION COMMENCED. DOCKET. 


Every action at law shall be deemed as commenced when the declaration 
is filed. The Clerk shall keep a common law docket in which he shall enter 
all cases as they are commenced that are not criminal or are not entitled in 


equity., He shall also make memorandum entries showing the progress of the 
cause. 


Common Law Rule 11 and Federal Rule 3. 


RULE 12. RULE DAYS ISSUE OF PROCESS. 


There shall be two rule days in each month, the first and third Mondays. 
Summons ad respondendum may issue without praecipe upon filing the declara- 
tion except in proceedings commenced by affidavit like attachment. and re- 


plevin. In such cases, summons shall issue without praecipe when the affi- 
davit is filed. 


Repeals Section 47.02, Florida Statutes 1941 and modifies Common Law 
Rule 12. 


RULE 13. PROCESS. HOW ISSUED. SHERIFF’S RETURN. ALIAS AND 
PLURIES SUMMONS. 


(a) All process, when not otherwise provided by these rules or by law, 
shall be made returnable to the next rule day thereafter unless there shall 
not be ten days intervening between the day of issuing of the same and the 
next rule day, in which case same shall be returnable to the next succeeding 
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rule day. Where there be more than one defendant the clerk shall issue as 
many writs of summons against the several defendants as directed by the 
plaintiff or his attorney. When any summons shall be returned not executed, 
or improperly executed as to any defendant, the plaintiff shall be entitled 
to another summons against such defendant or ' defendants as often as re- 
quired until due service is made. 


(b) Alias or pluries process may be isued at any time upon demand of 
plaintiff or his attorney. 
RULE 14. MAY PROCEED AGAINST THOSE SERVED. 


No change except “Section 55.06, Florida Statutes 1941” is added at the 
end of the rule. 


RULE 15. PLEADINGS. 


(a) There shall be a declaration and an answer. If the answer contains 
a counterclaim (set-off or recoupment) or an answer to a cross claim if the 
answer contains a cross claim, there shall be a reply. If leave is given to 
summons a person not an original party to the cause, there shall be a third 
party declaration and a third party answer if the third party is served. No 
other pleadings shall be allowed, except the Court may order a reply to an 
answer or a third party answer. 


(b) Demurrers, pleas in abatement, pleas in bar, exceptions for insuf- 
ficiency and other technical defensive pleadings except motions as provided 
herein, are abolished. 


Rule 15 Common Law Rules 
Rule 7, Federal Rules * 
See also Section 33, 1931 Chancery Act. 


RULE 16. DECLARATION. ATTACHING COPY OF CAUSE OF ACTION. 


(a) All bonds, notes, bills of exchange, contracts and accounts upon 
which suit may be brought or a copy thereof or a copy of the portions thereof 
material to plaintiff’s cause of action shall be filed with the declaration and 
shall be taken and considered as a part thereof. If such exhibit or copy be 
not so filed the defendant shall not be bound to plead to the declaration until 
copy thereof shall have been served upon him and filed in the cause in which 
_ event he shall be held to plead at the next rule day thereafter provided ten 
days shall intervene. 


(b) In the event such copy of the cause of action or material portion 
thereof be not filed with the declaration or served upon the defendant on or 
before the rule days succeeding the filing of the declaration, the cause may 
be dismissed on motion of defendant. 


RULES 17, 18, and 19. 


No change. 


— 
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RULE 20. GENERAL RULES OF PLEADING. 


(a) Declaration. The declaration and the answer if it contain a counter- 
claim, cross claim, or third party claim, shall contain a brief and simple state- 
ment of the ultimate facts upon which the pleader bases his claim and a 
demand for judgment in the amount to which he deems himself entitled. 


(b) How Presented. Every defense in law or fact to a claim for relief 
make up the cause of action or if two or more causes of action are joined 
but otherwise the repetition of counts in the same declaration is discouraged. 


(c) Joinder of causes of action. A pleader may set up in the same action 
as many claims or causes of action or defenses in the same right as he has 
except that replevin and ejectment shall not be joined nor shall they be 
joined with other causes of action. Florida Statutes, 1941, Section 46.08. 


(d) Answer. In his answer, a pleader shall state in short and simple 
terms his defense to each claim asserted and shall edmit or deny the averments 
on which the adverse party relies. If he is without knowledge or information 
sufficient to form a belief as to the truth of an averment, he shall so state 
and this has the effect of a denial. Denials shall fairly meet the substance 
of the averments denied. When a pleader intends in good faith to deny only 
a part of a qualification of an averment, he shall specify so much of it as is 
true and material and shall deny the remainder. Unless the pleader intends 
in good faith to controvert all the averments of the preceding pleading, he may 
make his denials as specific denials of designated averments or he may gen- 
erally deny all the averments except such designated averments as he ex- 
pressly admits, but when he does so intend to controvert all its averments 
including averments of the grounds upon which the Court’s jurisdiction de- 
pends, he may do so by general denial. 


(e) Affirmative defenses. In pleading to a preceding pleading, a pleader 
shall set forth affirmatively accord and satisfaction, assumption of risk, con- 
tributory negligence, duress, estoppel, failure of consideration, fraud, illegali- 
ty, laches, payment, release, res judicata, statute of frauds, statute of limita- 
tions, waiver and any other matter constituting an affirmative defense. If 
the pleader by error designates a defense as a counterclaim or a counterclaim 
as a defense, if justice requires the Court may treat the pleading as if there 
had been a proper designation. 


(f) Averments in a pleading to which a responsive pleading is required, 
other than those as to the amount of damage, are admitted when not denied in 
the responsive pleading. Averments in a pleading to which no responsive 
pleading is required or permitted shall be taken as denied or avoided. 


Thi8 rule replaces and amends common law rule 20. It is also modification 
of Federal Rule 8. See also Sections 28 and 34, 1931 Chancery Act. 


RULE 21. PLEADING SPECIAL MATTERS. 


(a) Capacity. It is not necessary to aver the capacity of a party to sue 
or be sued or the authority of a party to sue or be syed in a representative 
capacity or the legal existence of an organized association of persons that is 
made a party, except to the extent required to show the jurisdiction of the 
Court. When a party desires to raise an issue as to the legal existence of any 
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party or the capacity of any party to sue or be sued in representative capacity, 
he shall do so by specific negative averment which shall include such sup- 
porting particulars as are peculiarly within the pleaders knowledge. 


(b) Fraud or Mistake. In all averments of fraud or mistake, the cir- 
cumstances constituting fraud or mistake shall be stated with particularity. 
Malice, intent, knowledge, or other mental attitude may be averred generally. 


(c) Conditions precedent. In pleading conditions precedent, it is suf- 
ficient to aver generally that all conditions precedent have occurred or have 
been performed. Denial of performance shall be made specifically and with 
particularity. 


(d) Official Documents. In pleading official documents or acts, it is 
sufficient to aver that the document was issued or the act done in compliance 
with law. 


(e) Judgment. In pleading a judgment of a domestic or foreign court, 
judicial or quasi judicial tribunal, board or officer, it is sufficient to aver 
the judgment or decision without setting up matter showing the jurisdiction 
to render it. 


(f) Time and Place. For the purpose of testing the sufficiency of a 
pleading, averments of time and place are material and shall be considered 
like all other averments of material matter. 


(g) Special Damage. When special damages are claimed they shall be 
specifically stated. 


This rule replaces Rule 21, Common Law Rules and is taken from Rule 9, 
Federal Rules. 


RULE 22. DEFENSES. 


(a) When Presented. The defendant shall file his answer not later than 
the second rule day following the filing of the declaration and summons upon 
him unless by stipulation or order of the Court another day is designated. A 
party served with a pleading stating a cross claim against him shall file an 
answer thereto not later than the second rule day thereafter and serve his 
adversary with copy. The plaintiff shall file his reply to a counter claim in 
the answer not later than the second rule day after service of the answer or 
if a reply is ordered by the Court not later than the second rule day after the 
service of the order unless the order directs. If the service of any motion 
arising under this rule affects the time so provided, service shall be made as 
directed by the Court. 


(b) How Presented. Every defense in law or fact to a claim for relief 
in any pleading, whether original claim, counter claim, cross claim, or third 
party claim, shall be asserted in the responsive pleading thereto if one is re- 
quired, except that the following defenses may at the option of the pleader 
be made by motion to strike: (1) lack of jurisdiction of the party or the subject 
matter, (2) improper venue, (3) insufficiency of process or the service thereof, 
(4) failure to state a claim upon which relief can be granted. A motion raising 
any of these defenses shall be made within ten days from service of summons 
or they may be included in the answer or other pleading if not filed within ten 
days. No defense is waived by being joined with other defenses in a respon- 
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sive pleading or motion. If a pleading sets up a claim for relief to which the 
adverse party is not required to file and serve a responsive pleading, he may 
assert at the trial any defense in law or fact to that claim for relief. 


(c) Judgment on the Pleadings. After the pleadings are closed, either 
party may move for judgment on the pleadings any time before the trial. 


(d) Preliminary Defenses. The defenses 1 to 4, subdivision (b) of this 
rule shall be heard and determined before trial on application of any party 
unless the court orders that the hearing be deferred until the trial. 


(e) Bill of Particulars. Either party to a cause may before he is re- 
quired to plead move for a more definite statement or bill of particulars as to 
any matter not clearly and sufficiently pleaded. The motion shall point out 
the manner in which the pleading is defective. If the motion is granted and 
the order of the Court is not obeyed within ten days after notice of the order 
or within such time as the Court may fix, the Court may strike the pleading to 
which the motion was directed and make such order as he deems just. A bill 
of particulars becomes a part of the pleading which it supplements, but it need 
not be answered. 


(f) Motion to Strike. Motion to strike any redundant, immaterial, imper- 
tinent or scandalous matter from a pleading may be made any time within 
ten days after the pleading is filed or before responded to if it requires a 
response. 


(g) Consolidation of Motions. All motions permitted as defenses under 
this rule shall be made at the same time unless otherwise directed by the 
Court and no defense raised in one motion shall be prejudiced by that raised 
in another. The pleader may at his option include all motions permitted under 
this rule in his answer. 


This rule replaces Common Law Rule 22 and is largely from Federal 
Rule 12. 


RULE 23. COUNTER CLAIMS. 


(a) Compulsory Counter Claims. In common law actions counterclaims 
may be pleaded as defenses and they may embrace the technical defenses of 
set off or recoupment. Any claim may be pleaded as a counter claim which the 
pleader has against any opposing party at the time of pleading if it arises 
out of the transaction that is the subject of the opposing party’s claim, is not 
the subject of a pending action, does not require the presence of third parties 
of whom the Court cannot acquire jurisdiction and does not exceed in amount 
the jurisdiction of the court. 


(b) Permissive Counterclaims. Any claim against an opposing party not 
exceeding in amount the jurisdiction of the court and not arising out of the 
transaction that is the subject matter of opposing party’s claim may be stated 
as a counterclaim. 


(c) Exceeding Opposing Claim. A counterclaim may or may not diminish 
or defeat the recovery sought by the opposing party. It may claim relief ex- ° 
ceeding in amount or different in kind from that sought in the pleading of 
the opposing party. 
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(d) Amendment. Liberality of amendment to counterclaims and other 
pleadings as required by Section 63.26, Florida Statutes 1941, shall be exer- 
cised as to omitted or after acquired counterclaims but they shall not be con- 
trued to enlarge beyond the limits fixed by law the right to assert a counter- 
claim against the State or any of its subdivisions, agencies, administrative 
boards, or municipal corporations. 


(e) Cross claims. A pleading may state as a cross claim any claim by 
one party against a co-party, not exceeding in amount the jurisdiction of the 
Court, arising out of the transaction that is the subject matter either of the 
original action or of a counterclaim thereon. Such cross claim may include 
a claim that the party against whom it is asserted is or may be liable to the 
cross claimant for all or part of a claim asserted in the action against the 
cross claimant. 


(f) Additional parties. When the presence of parties other than those to 
the original action is required for the granting of complete relief in the deter- 
mination of a counterclaim or cross claim, the Court shall order them to be 
brought in as defendants if jurisdiction of them can be obtained and their 
joinder will not deprive the court of jurisdiction of the action. 


(g) Separate Trials. If the Court orders separate trials as provided in 
Subsection (b) Rule 24, judgment on a counterclaim or cross claim may be 
rendered when the Court has jurisdiction so to do even if the claims of the 
opposing party have been dismissed or otherwise disposed of. 


This rule is similar to Federal Rule 13 and I suggest that it be numbered 
Common Law Rule 23. 


RULE 24. MISJOINDER AND NON-JOINDER OF PARTIES. 


Misjoinder of parties is not ground for dismissal of an action. Parties 
may be dropped or added by order of the court on motion of any party 
or if its own initiative at any stage of the action and on such terms as are 
just. Any claim against a party may be severed and proceeded with separately. 


Federal Rule 21. 


RULE 25. CLASS ACTIONS. 


(a) Representation. If persons constituting a class are so numerous as 
to make it impracticable to bring them all before the court, such of them, one 
or more, as will fairly insure the adequate representation of all may, on behalf 
of all, sue or be sued, when the character of the right sought to be enforced 
for or against the class is 


(1) Joint, or common, or secondary in the sense that the owner of a 
primary right refuses to enforce that right and a member of the class 
thereby becomes entitled to enforce it; 


(2) Several, and the object of the action is the adjudication of claims 
which do or may affect specific property involved in the action; or 


(3) Several, and there is a common question of law or fact affect- 
ing the several rights and a common relief is sought. 


(b) Dismissal or compromise. A class action shall not be dismissed 
or compromised without the approval of the court. If the right sought to be 
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enforced is one defined in paragraph (1) of subdivision (a) of this rule notice 
of the proposed dismissal or compromise shall be given to all members of the 
class in such manner as the court directs. If the right is one defined in para- 


graphs (2) or (3) of subdivision (a) notice shall be given only if the court 
requires it. 


Federal Rule 23. 


RULE 26. CONSOLIDATION OF CAUSES. 


(a) Consolidation. When actions involving a common question of law 
or fact are pending before the court, it may order a joint hearing or trial of 
any or all the matters in issue in the actions; it may order all the actions 
consolidated and it may make such orders concerning proceedings therein as 
may tend to avoid unnecessary costs or delay. 


(b) Separate Trials. The Court in its discretion may order a separate 
trial of any original claim, cross claim, counterclaim or third party claim or 
of any separate issue or of any number of claims, cross claims, counterclaims, 
or third party claims or issues. 


This rule is similar to Federal Rule 42. I suggest it be called common 
law rule 26. See Section 20, 1931 Chancery Act. 


RULE 27. SHAM PLEAS. 


(a) If the plaintiff in any common law action or other proceeding under 
these rules deems any plea filed by the defendant to be a sham plea, he may, 
before the cause is set for trial, move to strike said plea and the court, upon 
not less than five days notice, shall hear said motion, taking evidence of the 
respective parties and if the motion be sustained, the plea shall be stricken. 
If there be no other plea on file, default and summary judgment on the merits 
may in the discretion of the court be entered in favor of the plaintiff. 


(b) The motion to strike shall be sworn to and shall set forth fully the 
facts on which the plaintiff relies and may be supported by affidavits. No 
traverse of the motion by the defendant shall be required. 


Same as Common Law Rule 22 except it extends the sham plea rule to all 
pleas of defendant. I suggest it be numbered Common Law Rule 27. 


RULE 28. THIRD PARTY PRACTICE. 


(a) Before the service of his answer, a defendant may move ex parte 
or after the service of his answer, on notice to the plaintiff for leave as a third 
party plaintiff to serve a summons and declaration upon a person not a party 
to the action who is or may be liable to him or to the plaintiff for all or a 
part of the plaintiff’s claim against him. If the motion is granted and the 
summons and declaration are served, the person so served, hereinafter called 
the third party defendant, shall make his defenses as provided in Rule 20 and 
his counterclaims and cross claims against the plaintiff, the third party de- 
fendant or any other party as provided by Rule 23. The third party defendant 
may assert any defenses which the third party plaintiff has to the plaintiff’s 
claim. The third party defendant is bound by the adjudication of the third 
party plaintiff’s liability to the plaintiff, as well as of his own to the plaintiff 
or to the third party plaintiff. The plaintiff may amend his pleadings to 


132 FLORIDA LAW JOURNAL 


assert against the third party defendant any claim which the plaintiff might 
have asserted against the third party defendant had he been joined originally 
as a defendant. A third party defendant may proceed under this rule against 
any person not a party to the action who is or may be liable to him or to the 
third party plaintiff for all or part of the claim made in the aotion against the 
third party defendant. 


(b) When a counterclaim is asserted against a plaintiff, he may cause 
a third party to be brought in under circumstances which under this rule 
would entitle a defendant to do so. 


This rule should be numbered Common Law Rule 28 and is similar to 
Federal Rule 14. 


RULE 29. PRE-TRIAL PROCEDURES. 


In any common law action, the court may of its own motion or on motion 
of either party to the cause direct the attorneys for the parties to appear 
before it for conference to consider: 


(1) The simplification of the issues; 
(2) The necessity or desirability of amendments to the pleadings; 


(3) The possibility of obtaining admissions of fact and of documents 
which will avoid unnecessary proof; 


(4) The limitations of the number of expert witnesses; 
(5) Such other matters as may aid in the disposition of the action. 


The court shall make an order which recites the action taken at the 
conference, the amendments allowed to the pleadings, and the agreements 
made by the parties as to any of the matters considered, and which limits 
the issues for trial to those not disposed of by admissions of agreements of 
counsel; and such order when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest injustice. The court 
in its discretion may establish by rule a pre-trial calendar on which such 
actions may be placed for trial or consideration. 


This rule is a modification of Federal Rule 16. Paragraph 5 is omitted 
and 6 is numbered 5. It was by order of this Court January 12, 1940, made 
permissive by circuit courts, 141 Fla. 327. 


RULE 30. DEPOSITIONS. 


(a) Depositions in actions at law may be taken as provided for taking 
depositions in suits pending in equity. 


(b) To Perpetuate Testimony. Before an action at law is instituted, a 
person who desires to perpetuate his testimony or that of another person 
relating to the anticipated litigation, he may do so by petition to the Circuit 
Court for that purpose. The petition shall show: (1) that petitioner expects 
to be a party to an action in one of the courts of the State of Florida but that 
he is at present unable to bring it, (2) the subject matter of the action and 
his interest therein, (3) the facts which he desires to establish by the proposed 
testimony and his reasons for perpetuating it, (4) the names and addresses 
of those he expects to be adverse parties as near as he can, (5) the names and 
addresses of the persons to be examined and the substance of the testimony he 
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expects to elicit from each. He shall pray for an order authorizing the peti- 
tioner to take the depositions of the persons to be examined for the purpose 
of perpetuating their testimony. 


(c) At least ten days before applying for the order to take the deposi- 
tions petitioner shall serve a copy of his petition with notice of the time and 
place he will apply for the order on each person named as an adverse party. 
If service cannot be made upon any adverse party, the court may make 
such order as is just by publication or otherwise and if the adverse parties 
are not represented the court shall designate an attorney to represent them or 
he (the Court) may cross examine deponent. If any adverse party is a minor 
or incompetent the court may appoint a guardian to represent him. 


(d) The court may determine whether the examination shall be oral or 
by written interrogations, the scope it may take to satisfy the ends of justice, 
the witnesses to be examined, and he may in all respects conduct it under 
such rules as he may deem wise and proper. 


(e) The evidence so taken shall be admissible in evidence in the courts 
of the State and may be used in any action involving the same subject matter 
subsequently brought in a state court. 


(f) Depositions may be taken before any officer authorized to admin- 
ister oaths or other person directed by the court or the parties may stipulate 
in writing the time, place, and before whom the deposition may be taken. 


This is an extension of Common Law Rule 55, similar to the means pro- 
vided in Federal Rules 27 and 28. 


RULE 31. EVIDENCE IN NEW TRIALS. 


When a new trial is granted because of non suit, mistrial, reversal, or 
other cause, any evidence admitted at the former trial may be used at the 
new trial if it be relevant and it is shown to the court that the witness is out 
of the jurisdiction of the court or for any reason cannot be produced at the 


trial. 


RULE 32. ASSIGNING ERROR ON RECORD IN APPEALS FROM NEW 


TRIAL. 


When any appeal from an order granting a new trial is prosecuted as 
provided by Section 59.04, Florida Statutes 1941, the appellant may assign 
error on rulings as to any matter of record and secure a ruling of the Supreme 
Court on any point that will conclude the cause or that may become pertinent 
to further litigation in the trial court. 


This is a new rule that would be very helpful to circuit judges and liti- 
gants in some cases. 
This is a new rule that has been employed in some cases by stipulation. 


LAW ACTIONS. 
RULE 33. APPEALS FROM INTERLOCUTORY JUDGMENTS IN COMMON 


(a) Appeals from interlocutory judgments or orders in common law may 
be prosecuted from the circuit courts to the Supreme Court by certiorari in the 
same manner that appeals from interlocutory decrees in chancery are prose- 
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cuted. This rule shall not preclude the review of such orders on appeal from 
final judgment if found more expedient. 


(b) Such appeals must be taken before the case is set for trial and shall 
be effective only on condition that petitioner file in the circuit court a bond to 
be approved by the court or the clerk with two good and sufficient personal 
sureties or by surety company authorized to do business in the State of Florida. 
The said bond shall be conditioned to pay all costs incurred thereby including 
a reasonable attorney’s fee for the respondent in the event the Supreme Court 
should determine the appeal to be frivolous, or taken in bad faith for the 
purpose of delay. The said bond may in the discretion of the trial court be 
ordered to act as a stay or supersedeas of further proceedings in the cause. 


(c) If on examination of the petition for certiorari it affirmatively ap- 
pears that the appeal is frivolous, is without substantial merit, or was taken 
for delay, it shall be the duty of the court to quash or deny the writ and 
impose the costs on the petitioner and he may fix within the terms of the 
bond a reasonable attorney’s fee for the respondents. By entering into the 
bond, the surety submits himself to the jurisdiction of the court and after 
motion and citation his liabiilty for costs and attorney’s fee as fixed by the 
court may be enforced without the necessity of further action. 


(d) Oral arguments and opinion shall be governed by the same rule as 
appeals from interlocutory appeals in equity. 


This rule is in response to petition of the Junior Bar Section, State Bar 
Association, filed in January, 1945. 


NOTE 


The adoption of Rules 20, 21, 22, and 23 will repeal all Common Law 
technical pleas and substitute a method of procedure to settle the issues in 
Common Law Cases similar to that now followed in Equity cases and cases 
in Federal District Courts. As a result, Common Law Rules 20, 21, 23, 24, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 38, 39, 40, 41, and 42 will be repealed. 
Common Law Rules 46, 47, 51, and 52 will also be affected. Common Law 
Rule 54 was amended by this Court September 11, 1939. 139 Fla. 903. 


Common Law Rules 53, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 
68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, and 85 are not 
affected. I think that in place of Common Law Rules 86 and 87, our rules 
27 to 33 should be adjusted to circuit court practice and substituted. They 
deal with practice in the extraordinary remedy writs and ours have proven 
very satisfactory. This would make the practice in these cases uniform in all 
circuits. 


Common Law Rules 88 to 94 inclusive are repealed by Rules 11 and 12 of 
this Court. If a majority of the court should decide not to adopt Rules 20, 21, 
22, and 23, Common Law pleading will continue as is but the other proposed 
changes will in no way be affected. Our rules are deficient as to procedure 
in summary judgments, interpleader, and intervention. The two latter are 
generally considered equitable but nothing in the Chancery Act except Section 
9 relates to them and that is limited to “intervention.” A rule properly stated 
as to each would clarify the situation and be helpftl. 
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NECESSITY FOR SEARCHING FEDERAL COURT 
RECORDS IN EXAMINING FLORIDA — 
ESTATE TITLES 


By HaroLp G. KooMAN of the St. Petersburg Bar 


The. recent Conformity Acts passed by the Florida legislature raise the 
question of the extent to which it is now necessary to search Federal court 
records in examining title to Florida real estate. 


This question will be considered as it applies to actions pending in the 
Federal courts of Florida, judgments of Federal courts in Florida, Federal 
tax liens, and bankruptcy proceedings. 


Pending actions. It has been held that a state statute, providing that the 
pendency of an action relating to land is constructive notice to purchasers or 
others dealing with the land only from the time a notice of lis pendens is recorded 
in the records of the county where the land is located, creates a rule of property 
and is therefore applicable to actions pending in the Federal courts. United 
States v. Calcasieu Timber Co., C.C.A., 5th Cir., 236 Fed. 196; Patton on Titles, 
Section 354. 


The Florida statute governing notice of pending actions is Florida Statutes, 
1941, Section 47.49, which provides in part as follows: 


“No suit at law or in equity shall operate as a lis pendens as to any 
property involved therein until there shall have been filed in the office 
of the clerk of the circuit court of the county where the property is 
situated, and shall have been recorded in a book to be kept by him for 
that purpose, a notice of the institution of such suit, containing the 
names of the parties, the time of the institution of the suit, the name of 
the court in which it is pending, a description of the propery involved, 
and a statement of the relief sought as to such property.” 


The foregoing provision first appeared in the Florida Revised Statutes 
of 1892. By itself, it is undoubtedly broad enough to include actions pending 
in the Federal courts. However, this section of the statutes was amended in 
1927 by the addition of two paragraphs, one of which provides that the sec- 
tion shall apply to all actions “pending in any of the courts of this state.” 


It may be questioned whether the Florida Federal courts are “courts 
of this state,” but it is improbable that this amendment to the statute would 
be construed as exempting actions pending in the Florida Federal courts from 
the requirements which it imposes on actions pending in the state courts. 
It is concluded that the pendency of an action in the Federal courts of Florida 
is not notice to purchasers or other persons dealing with real estate affected 
by the action unless a notice of lis pendens is filed in the records of the county 
where the real estate is situated. Federal court records need not therefore 


be searched for the effect of actions pending therein upon the title to Florida 
land. 


Federal judgments. The original rule was that the judgment of a Federal 
district court was a lien upon the lands of the judgment debtor throughout the 
territorial jurisdiction of the court. Massengill v. Jones, 7 How. 760, 12 L. 
ed. 903; Rhea v. Smith, 274 U.S. 434, 71 L. ed. 1139. This rule was partly 
changed by a statute enacted in 1888, now designated as United States Code, 
Title 28, Section 812, which provides as follows: 
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“Judgments and decrees rendered in a district court of the United 
States within any State, shall be liens on property throughout such 
State in the same manner and to the same extent and under the same 
conditions only as if such judgments and decrees had been rendered 
by a court of general jurisdiction of such State. Whenever the laws 
of any State require a judgment or decree of a State court to be regis- 
tered, recorded, docketed, indexed, or any other thing to be done, in a 
particular manner, or in a certain office or county, or parish in the 
State of Louisiana before a lien shall attach, this section and section 
813 of this chapter shall be applicable therein whenever and only when- 
ever the laws of such State shall authorize the judgments and decrees 
of the United States courts to be registered, recorded, docketed, indexed, 
or otherwise conformed to the rules and requirements relating to the 
judgments and decrees of the courts of the State.” 


The effect of the foregoing statute is this: Where state laws require 
a state court judgment to be recorded in the county records in order to be- 
come a lien upon real estate in that county, and also authorize the recording 
of Federal court judgments in the same manner as state court judgments, 
then a Federal court judgment does not become a lien upon real estate in 


any county unless it is recorded in the county records of that county. Rhea 
v. Smith, 274 U.S. 434, 71 L. ed. 1139. 


The question is whether the State of Florida has enacted a statute which 
requires state court judgments to be rceorded in the county records before 
they become liens upon real estate in that county, and which also authorizes 
Federal Court judgments to be recorded in the same manner, so as to comply with 
the conditions of United States Code, Title 28, Section 812, supra. 


Florida Statutes, 1941, Section 55.10, originally enacted as Chapter , 
19270, Laws of Florida, 1939, provides as follows: 


“No judgment or decree hereafter rendered by the circuit courts or 
any other courts of this state shall be or become a lien on real estate 
until a certified transcript of said judgment or decree is recorded in 
the judgment lien record as provided by Sec. 28.21, sub-section ‘11’ of 
these statutes. Upon being so recorded said judgment or decree shall 
become a lien on the real estate of the defendant only in the county 
where the same is recorded in the manner provided by said Sec. 28.21.” 
Florida Statutes, 1941, Section 28.21, sub-section 11, which is referred 
to in Section 55.10, supra, provides as follows: | 


“The clerk of the circuit shall keep: * * * (11) A judgment lien record 
and record of foreign judgments, in which shall be recorded all certified 
transcripts of judgments and decrees of the circuit courts and all other 
courts of this state, and judgments and decrees of the United States 
district courts held in this state, which may be presented for such 


record. The date, hour and minute of recording shall be noted at 
the bottom of such records.” 


It will be seen that the foregoing Florida statutes require state court 
judgments to be recorded in the judgment lien record of a county before they 
become liens upon real property in that county. They also authorize the re- 
cording of judgments of the Federal district courts of Florida in the judgment 
lien record of each county. The Supreme Court of Florida, in Lott v. Padgett 
(Fla.), 14 So. (2nd) 667, has in effect held that the above quoted Florida 
statutes do comply with the requirements of United States Code, Title 28, 
Section 812, supra, although, of course, this question can only be settled with 
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absolute certainty by a decision of the Supreme Court of the United States. 
However, under the decision of the Supreme Court of the United States in 
Rhea v. Smith, 274 U.S. 434, 71 ed. 1139, supra, it is probable that the Florida 
statutes would be held to comply with the requirements of the Federal provision. 


It is therefore concluded that judgments and decrees of the Federal courts 
in Florida do not constitute liens upon Florida land unless they are recorded 
in the records of the county where the land lies. 


It is doubtful, however, if this entirely dispenses with the necessity for 
searching Federal court records in examining Florida land titles. It will be 
noted that the statutes above discussed, both United States Code, Title 28, 
Section 812, and Florida Statutes, 1941, Sections 55.10 and 28.21, deal only 
with the effect of judgments or decrees as liens upon property. 


A lien is a charge upon property for the payment of a debt. Ballentine’s 
Law Dictionary. It is generally held that, in order to create a lien, a judgment 
must be for a definite sum of money (34 C. J. 570, Section 874; 34 C. J. 572, 
Section 875), and must carry the right to execution for its enforcement (31 Am. 
Jur. 16, Section 298). And the Supreme Court of Florida has held, in Dicken- 
son v. Sharpe, 94 Fla. 25, 113 So. 638, that the Florida statutes creating judg- 
ment liens apply “to judgments and decrees in which the total indebtedness 
adjudged or decreed is fixed in such judgment or decree.” 


There are numerous types of decrees which affect the title to land, but 
which are not for the recovery of money. Examples which may be mentioned 
are a decree for the specific performance of contract to’ convey land, a decree 
cancelling a conveyance for fraud or duress, a decree quieting title against 
certain clouds, and a decree of condemnation. If a decree of this type is rendered 
in one of the Federal courts of Florida, must it be recorded in the records of 


the county where the affected land lies in order to constitute notice to persons 
dealing with the land? 


The operation of the Federal and Florida statutes under discussion is 
restricted by their terms to the effect of judgments as liens. Probably the 
purpose of the statutes was to dispense with the necessity for searching Federal 
court records in examining land titles. In view of this purpose, it may be 
that the word “lien,” as used in the statute, would be construed to include all 
judgments and decrees affecting title to real estate regardless of whether 
such judgments and decrees created liens within the generally accepted mean- 
ing of that term. But no decision has been found on this question. Until the 
question is settled by the proper court, it would seem to be unsafe, in examining 
Florida land titles, to dispense entirely with a search of Federal court records 
for judgments and decrees affecting the title to Florida land, even though no 


such search need be made for judgments and decrees which create liens for the 
payment of money. 


Federal tax liens. With reference to the lien of Federal taxes, United 
States Code, Title 26, Section 3670, provides that if “any person liable to pay 
any tax neglects or refuses to pay the same after demand, the amount (including 
any interest * * * ) shall be a lien in favor of the United States upon all property 
and rights to property, whether real or personal, belonging to such person.” 


But United States Code, Title 26, Section 3672, provides that the foregoing 
lien shall not be valid as against any mortgagee, pledgee, purchaser, or judg- 
ment creditor unless it has been recorded in accordance with the following 
requirements prescribed by that statute: 


‘ 
| | 
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“Validity against mortgagees, pledgees, purchasers, and judgment 
creditors (a) Invalidity of lien without notice... Such lien shall not be 
valid as against any mortgagee, pledgee, purchaser, or judgment credi- 
tor until notice thereof has been filed by the collector— 


(1) Under State or Territorial laws. In the office in which the filing 
of such notice is authorized by the law of the State or Territory in 
which the property subject to the lien is situated, whenever the State 
or Territory has by law authorized the filing of such _— in an office 
within the State or Territory; or 


(2) With clerk of district court. In the office of the clerk of the United 
States district court for the judicial district in which the property sub- 
ject to the lien is situated, whenever the State or Territory has not by 
law authorized the filing of such notice in an office within the State 
or- Territory; * * * ” 


It will thus be seen that a Federal tax lien upon real property is not valid 
as against a mortgagee, purchaser, or judgment creditor, even if it is recorded 
in the Federal district court where the real property is situated, if the state 
laws authorize the lien to be recorded in some state office. 


Florida Statutes, 1941, Section 28.20, originally enacted as Chapter 14757, 
Laws of Florida, 1931, authorizes the clerk of the circuit court of each county 
in the State of Florida to record notices of liens for taxes payable to the United 
States. This statute provides as follows: 


“The clerk of the circuit court in each county of this state may file 
in his office notices of liens for taxes payable to the United States of 
America, and certificates discharging, partially discharging or releasing 
such liens. When such notice is so filed such clerk shall enter the same 
in an alphabetical federal tax lien index, showing on one line the name 
and residence of the tax payer named in such notice, the internal revenue 
collector’s serial number of such notice, the date and hour of filing, and 
the amount of tax with interest, penalties and costs. The clerk shall file 
and keep all such original notices so filed in numerical order in a file 
or files and designated federal tax lien notices. When a certificate of 
discharge, partial discharge or release of any such tax lien, issued by 
the collector of internal revenue or other proper officer, is filed in the 
office of the clerk where the original notice of lien is filed, the clerk 
shall file such certificate and enter the same with the date of filing 
in said federal tax lien index on the line where the notice of such lien 
is entered, and shall permanently attach such certificate to the original 
notice of such lien. 


“The purpose of this section is to authorize the filing of notice of liens 
in accordance with the provisions of the statutes of the United States 
and any acts or parts of acts amendatory thereto.” 


Florida Statutes, 1941, Section 28.22, sub-section 9, requires the clerk of 
the circuit court of each county in Florida to keep “a Federal tax lien index, in 
which he shall index all Federal tax lien notices filed.” 


- It seems clear that Florida Statutes, 1941, Section 28.20 and Section 28.22, 
sub-section 9, meets the requirements of United States Code, Title 26, Section 
3672, and that, therefore, a Federal tax lien is not effective as against a mort- 
gagee, purchaser, or judgment creditor of Florida land unless notice of the lien 
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is recorded in the records of county where the land lies and notwithstanding 


-the fact that notice of the lien may have been recorded in the United States 
district court for the district in which the land lies. 


It should be noted, however, that the lien of the United States for estate 
taxes is not governed by or subject to the provisions of United States Code, 
Title 26, Section 3672. The estate tax lien is governed by United States Code, 
Title 26, Section 827, which merely makes the tax lien upon all property in the 
decedent’s gross estate for ten years after the date of death. There is no 
provision of the Federal law requiring this lien to be recorded in any Federal 
or state office or court in order to become effective. It is possible that a notice 
of a Federal estate tax lien could be recorded in the county records under United 
States Code, Title 26, Section 3672, supra, but it has been definitely decided 
that it need not be so recorded in order to be valid as against a bona fide 


purchaser or mortgagee. Detroit Bank v. United States, 317, U.S. 329, 87 
L. ed. 304. 


The Federal gift tax is a lien upon real property transferred by gift for 
ten years after the date of the gift, but there is no provision for recording this 
gift tax lien in any Federal or state office or court, and the lien is divested 
by a bona fide sale of the property for an adequate consideration. If the donee 
sells the real property which was the subject of the gift, then the lien attaches 
to his other property, although this lien is also divested by a bona fide sale 
for an adequate consideration. United States Code, Title 26, Section 1009. But 
gift tax liens may be filed in the county records so as to be effective as against 


subsequent purchasers. Detroit Bank v. United States, 317 U.S. 329, 87 L. ed. 
304, supra. 


Federal estate and gift tax liens may, therefore, in varying degrees, be 
valid as against real property in Florida, even though they are not recorded in 
the public records of the county where the land lies, but no such tax could be 
a lien upon Florida land merely by reason of being recorded in the United States 
district court of the district in which the land lies. The records of the Federal 
courts may therefore be disregarded insofar as Federal estate and gift tax 


liens are concerned. The existence of these liens must be determined from 
other sources. 


Federal bankruptcy proceedings. United States Code, Title 11, Section 
110 (a), provides that the trustee of a bankrupt, upon his appointment, becomes 


vested with the title to all of the property of the bankrupt. The provisions of 
this statute are as follows: 


‘The trustee of the estate of a bankrupt, upon his appointment and 
qualification, and his successor or successors, if he shall have one or 
more, upon his or their appointment and qualification, shall in turn be 
vested by operation of law with the title of the bankrupt, as of the date 
he was adjudged a bankrupt, except in so far as it is to property which 
is exempt, to all * * * property which prior to the filing of the petition 
he could by any means have transferred or which might have been levied 
upon and sold under judicial process against him.” 


In order to give notice of the bankruptcy proceedings, and of the trustee’s 
acquisition of title to the bankrupt’s real and other property, to persons dealing 
with such property, without requiring them to search the records of all of the 
Federal courts in the United States, it is required by United States Code, Title 
11, Section 75(c), that “the trustee shall, within ten days after his qualifica- 
tion, record a certified copy of the order approving his bond in the office where 
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district courts in the United States. 


ruptcy laws. 


conveyances of real estate are recorded in every county where the bankrupt 
owns real property or an interest therein, not exempt from execution, and pay 
the fee for such filing.” 


If the trustee complies with the requirements of the foregoing statute, per- 
sons dealing with the property of a bankrupt after his adjudication have fair 
and effective notice of the bankruptcy proceeding without imposing upon 
them the unreasonable burden of searching the records of all of the Federal 
But questions arose as to the title of the 
trustee to the bankrupt’s real property, as against persons dealing with that 
property subsequent to the adjudication, where the trustee had failed to record 
the order approving his bond in the county where the real property was situated. 
The Supreme Court of Florida, in Hull v. Burr, 61 Fla. 625, 55 So. 852, 
held that the provisions of United States Code, Title 11, Section 75(c), directing 
the trustee to file a copy of the order approving his bond in every county where 
the bankrupt owns real property are directory only, and not mandatory, and 
the Court indicated that the title of the trustee to the real property of the bank- 
rupt was good as against a bona fide purchaser even though the trustee had 
failed to record a copy of the order approving his bond in the county where the 
real property was situated. Decisions in other states were divided on this ques- 


tion and it was never finally determined by the Supreme Court of the United 
States. 


However, the question was eventually settled by an amendment to the bank- 
The applicable provision of those laws, now designated as United 


States Code, Title 11, Section 44, is as follows: 


“A certified copy of the petition with the schedules omitted, of the decree 
of adjudication or of the order approving the trustee’s bond may be re- 
corded at any time in the office where conveyances of real property are 
recorded, in every county where the bankrupt owns or has an interest 
in real property. Such certified copy may be recorded by the bankrupt, 
trustee, receiver, custodian, referee, or any creditor, and the cost of 
such recording shall be paid out of the estate of the bankrupt as part 
of the expenses of administration. Unless a certified copy of the 
petition, decree, or order has been récorded in such office, in any county 
wherein the bankrupt owns or has an interest in real property in any 
in any State whose laws authorize such recording, the commencement of 
a proceeding under this title shall not be constructive notice to or affect 
the title of any subsequent bona-fide purchaser or lienor of real property 
in such county for a present fair equivalent value and without actual 
notice of the pendency of such proceedings: Provided, however, that 
where such purchaser or lienor has given less than such value, he shall 
nevertheless have a lien upon such property, but only to the extent of 
the consideration actually given by him. The exercise by any court of 
the United States or of any State of jurisdiction to authorize or effect 
a judicial sale of real property of the bankrupt within any county in 
any State whose laws authorize the recording aforesaid shall not be im- 
paired by the pendency of such proceeding unless such copy be recorded 
in such county, as aforesaid, prior to the consummation of such judicial 
sale: Provided, however, That this subdivision shall not apply to the 
county in which is kept the record of the original proceedings under 
this title.” 


It is thus clear from the foregoing statute that, if the state laws authorize 
the recording in the county records of a certified copy of the petition in bank- 
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ruptcy, the decree of adjudication, or the order approving the trustee’s bond, 
then the trustee’s title to real property of the bankrupt is not valid as against 
a bona fide purchaser or lienor unless a certified copy of one of these documents 
is recorded in the records of the county where the land is situated. 


The State of Florida has a statute authorizing a certified copy of the 
petition in bankruptcy, the decree of adjudication, or the order approving the 
trustee’s bond to be recorded in the county records of any county in this State. 
This statute is Florida Statutes, 1941, Section 28.28, originally enacted as 
Chapter 20227, Laws of Florida, 1941, and it provides as follows: 


“A certified copy of a petition, with schedules omitted, commencing a 
proceeding under the Bankruptcy Act of the United States, or of the 
decree of adjudication in such proceeding, or of the order approving the 
bond of the trustee appointed in such proceeding, may be filed, indexed 
and recorded in the office of the clerk of the circuit court in the same 
manner as deeds. It shall be the duty of the clerk of the circuit court 
to file, index under the name of the bankrupt, and record such certified 
copies filed for record in the same manner as deeds, for which services 
he shall be entitled to the same fees as are provided by law for filing, 
indexing and recording deeds.” 


It is clear from the foregoing statutes, that the title of a trustee in bank- 
ruptcy, whether appointed by a Federal court in Florida, or by any other Federal 
court, as to real property in Florida, is not valid as against a bona fide pur- 
chaser or lienor unless a certified copy of the petition in bankruptcy, the decree 
of adjudication, or the order approving the trustee’s bond, is recorded in the 
Florida county where the land is located. The records of the Federal courts 
of Florida, and of all other Federal courts, may, therefore, be disregarded in 
determining whether a trustee in bankruptcy has acquired title to Florida real 
estate as against a bona fide purchaser or lienor, except, as provided in the 
Federal statute quoted above, in those counties where the records of original 
bankruptcy proceedings are kept. 


The records of the Federal courts, both in Florida and elsewhere, in bank- 
ruptcy proceedings do affect the title to Florida land insofar as they may show 
that a judgment against a bankrupt, which may have been discharged in the. 
bankruptcy proceeding, is not a lien upon real property acquired by the bank- 
rupt after his discharge. No provision of either the Federal or Florida laws 
has been found which authorizes or requires a certified copy of the discharge in 
bankruptcy to be recorded in each county wherein judgments against the bank- 
rupt heve been entered. Where judgments are of record in any county which 
have in fact been discharged in bankruptcy proceedings in Florida or elsewhere, 
it must necessarily be incumbent upon the- bankrupt to show the discharge of 
record in order to clear title to his after-acquired real property. 
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STATEMENT OF RECEIPTS AND DISBURSEMENTS 
FROM MARCH 1, 1944 TO FEBRUARY 28, 1945 


RECEIPTS 

Membership Dues—1945 @ $5.00 $ 660.00 
Membership Dues—1945 @ 3.00 540.00 
Membership Dues—1944 @ 5.00 185.00 
Membership Dues—1944 @ 3.00 1,755.00 
Membership Dues—1943 @ _ 5.00 20.00 
Membership Dues—1943 @ 3.00 

Membership Dues—1942 @ _ 5.00 
Membership Dues—1942 @ 3.00 3.00 $3,168.00 
Advertisements—Law Journal 2,321.19 
Journals Sold 260.75 
Student Bar Members 32.00 
Refund—Postal Permits 14.60 
Convention 258.50 
Total Receipts for the Period $6,055.04 
Balance—Cash in Bank March 1, 1944 2,636.22 
TOTAL CASH AVAILABLE $8,691.26 
DISBURSEMENTS 

Convention Expense $ 353.20 
Telephone and Telegraph 18.84 

Postage and Express 65.86 

Secretary 2,262.70 
Committee Expense 64.48 

Office Supplies __ 15.87 

Printing 11.00 

Postal Permits 20.00 

Social Security and Withholding Tax 186.80 
Publishing Journal 2,106.29 
Miscellaneous 10.00 
Investments—Purchase of Bonds 740.00 

Total Disbursements—Including Investments $5,855.04 
Balance—Cash in Bank February 28, 1945 2,836.22 
TOTAL $8,691.26 
RESERVES 

U. S. Treasury Bonds—Purchases of Prior Years___._____________ $1,110.00 
U. S. Treasury Bonds—Purchases of Current 740.00 
Total Investments in Bonds $1,850.00 


CERTIFICATE 
I hereby certify that I have made an examination of the books and records 
of the Florida State Bar Association for the period from March 1, 1944 to 
February 28, 1945, and the above statement correctly represents the financial 
transactions of the Association for the period stated. 


C. F. GREENE, Auditor. 
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They Tell That---- 


The following Florida Lawyers have 
been honored by appointment on im- 
portant American Bar Association 
Committees: Henry P. Adair, Jackson- 
ville, Committee on Commerce; Cody 
Fowler, Tampa, Chairman of the Com- 
mittee on Admiralty and Maritime 
Law; Warren L. Jones, Jacksonville, 
Committee on Securities Laws and 
Regulations; Robert R. Milam, Jack- 
sonville, Chairman, Membership Com- 
mittee; Wm. Rogers, Jacksonville, 
Committee on State Legislation; T. M. 
Shackleford, Jr., Tampa, Committee on 
Professional Ethics and Grievances; J. 
E. Younge, Miami, Chairman, Commit- 
tee on Aeronautical Law. 


NATHAN SCHEVITZ, a native 
Jaxon and prominent attorney, has 
been appointed Assistant State’s At- 
torney by Gov. Caldwell, succeeding 
the late Lester W. Jennings. 


Of the 38 senators who will respond 
to this year’s session of the state 
Legislature, at Tallahassee, only 16 are 
lawyers. Of the 95 representatives 
only 26 are lawyers. 


W. C. SHELTON, of the law firm of 
ELLIS, WATSON & SHELTON, an- 
nounces the dissolution of the firm. 
Shelton will continue the practice of 
law in the same offices located at 601-6 
Florida Theatre Building, St. Peters- 
burg. 


Offices of WEBSTER F. WAL- 
LACE, Miami attorney, have been 
moved from the Ingraham Building to 
418 Seybold Building. Wallace, a vet- 
eran of this war, was returned to civi- 
lian life as result of a service-connected 
injury. He now is World War II mem- 
ber of the Dade County Veterans’ Ad- 
visory Council and former judge ad- 
vocate of the Harvey Seeds post, Amer- 
ican Legion. During the 1943 legisla- 
ture, Wallace was attorney for the 
Dade County delegation. 


G. BEN FISHBACK and WOOD- 
FORD R. SMITH, practicing law 
under the firm name of FISHBACK & 
SMITH, and MAJOR ROBERT L. 
WILLIAMS, practicing law under the 
firm name of ROBERT L. WILLIAMS, 
announce their association in the gen- 
eral practice of law under the firm 
name of FISHBACK, SMITH & WIL- 
LIAMS, Suite II, Rutland Building, 
Orlando, Florida. 


AUSTIN MILLER, Jacksonville’s 
city attorney for the last 19 years has 
been named chairman of an important 
committee of the American Bar Asso- 
ciation. The committee he heads is one 
on municipal legal problems arising out 
of the war. Other committee members 
are city attorneys from various parts 
of the country. 


Friends of Frank D. Upchurch and 
Lt. J. B. Dodd, Jr., will be interested 
to know of the formation of the law 
firm of UPCHURCH and DODD, with . 
offices in the Exchange Bank Build- 
ing, St. Augustine. The law firm of 
Upchurch and Howatt and Dodd was 
dissolved as of January 1, and as previ- 
ously announced, E: Willard Howatt 
has opened private practice in St. 
Augustine. At present Lt. Dodd is 
serving with the U. S. First Army on 
the Western Front in Europe. In his 
absence, Mr. Upchurch is operating 
the business offices of the firm. 


JAMES T. VOCELLE, former Vero 
Beach lawyer, and member of the 
Florida Parole Commission, is the new 
State Beverage Director. As head of 
the State Beverage Department, Mr. 
Vocelle will head the organization 
charged with the supervision of the 
state’s wine, liquor and beer industry 
and with the collection of the state’s 
cigarette tax. 


CIRCUIT JUDGE RICHARD H. 
HUNT, who stepped down from the 
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bench in April, 1942, to accept a lieu- 
tenant’s commission in the U. 8. Coast 
Guard has resumed his judicial duties. 
He is reassuming the bench upon the 
request of former Gov. Spessard L. 
Holland to Coast Guard Headquarters, 
made last September because of the 
press of circuit court business in 
Miami. Judge Hunt has been placed 
on the inactive list of reserve officers. 
He holds the rank of lieutenant com- 
mander. During his service he earned 
the American Theater medal in anti- 
submarine patrol. 


SPESSARD L. HOLLAND and W. 
F. BEVIS announced that they have 
resumed their old partnership for the 
practice of law. Holland withdrew from 
the firm and from the practice of law 
during his term as Governor of Flori- 
da, 1941-45. The firm of HOLLAND 
and BEVIS occupies the same offices 
in the Florida National Bank Building, 
in Bartow. W. F. Bevis is judge of 
the Polk County juvenile court, as well 
as attorney. 


EDWARD O. DENISON has re- 
opened his law office, second floor 
of the Denison Building, 204 South 
Second Street, Ft. Pierce. Denison re- 
cently resigned his commission in the 
Navy after three years service as legal 
officer of the 7th Naval District. He 
has practiced law here 16 years, was 
city attorney for a number of years, 
represented the county in the state 
legislature in the 1933 and 1935 ses- 
sions, and has been prominent in com- 
munity activities generally. 


LUTHER W. COBBEY, who will 
become Hillsborough County Solicitor 
in April, has selected Charles H. Ross, 
Paul Game and A. A. (Tony) Fer- 
nandez, all Tampa attorneys, as his as- 
sistants. 


ROBERT D. TYLANDER, formerly 
associated with Ausley, Collins and 


Truett of Tallahassee, announces the 


opening of law offices in the Harvey 
Building at West Palm Beach, Florida. 


WILLARD UTLEY, President of 
the Palm Beach County Bar Associa- 
tion, has been appointed acting attor- 
ney for the Everglades Drainage Dis- 
trict by the district commisisoners. 


COMMANDER V. RAY JUDSON, 
USNR, has returned to Bartow to re- 
sume the practice of law in partnership 
with Jesse H. Willson after almost four 
years active duty in the Navy. Com- 
mander Judson will be on the inactive 
list of the Naval Reserve at the ex- 
piration of his present leave, but he 
remains in the Reserve and subject to 
call at any time. 


JUDGE BRYAN SIMPSON of the 
Criminal Court of Record in Duval 
County, recently returned from mili- 
tary service, resumed his duties on 
January 29th, following his reinstate- 
ment by Gov. Millard Caldwell. During 
Simpson’s absence, Mabry Carlton 
served as Judge. Simpson first took 
office as judge of the Criminal Court 
of Record on August 15, 1939. He was 
re-elected in the May 1942 primary. 
His present term of office will expire 
in August, 1947. With the civil affairs 
and military government branch, Simp- 
son served in France, Belgium, Holland 
and Germany prior to his return to 
this country on December 22. He went 
into France with the British and re- 
turned to duty with the American 9th 
Army following the liberation of 
France. He entered the service in 
September, 1943, as a first lieutenant. 
His Army training was received in 
Michigan and Stanford University in 
California. He went overseas last 
January and was stationed in Eng- 
land. For two periods he was on tem- 
porary duty with the British forces. 


Retirement from active service of 
LT. VIVION B. RUTHERFORD, U.S. 
N.R., former assistant city attorney of 
Miami Beach, has been announced. He 
has returned to his city position. Since 
entering service in November, 1942, 
he has been stationed at Princeton 
University, Maryland, Virginia and 
Fort Pierce. 
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WILLIAM LAMAR ROSE, who has 
been serving in the South Pacific with 
the Navy, has recently been discharged 
from the armed forces and expects to 
resume his practice in Punta Gorda at 
an early date. 


CHARLES A. MOREHEAD, Miami 
attorney, has announced the formation 
of a partnership for the practice of law 
to be known as MOREHEAD, PALLOT 
& SMITH. The new firm consists of 
the old partnership of Morehead & 
Pallot, with the addition of HER- 
SCHEL SMITH, MARK FEINBERG 
and E. A. POPPEL are associated with 
the firm. 


BOYCE F. EZELL, JR., is now as- 
sociated with the firm of BLACK- 
WELL, WALKER & GRAY, in the 
practice of law, with offices in First 
Federal Building, Miami 32, Florida. 


ELMORE COHEN, well known West 
Palm Beach attorney, and BAXTER 
GOODLETT, former county prosecutor 
of Fort Pierce, have announced the 
formation of a partnership for the 
practicing of law. The firm will op- 
erate under the name of COHEN and 
GOODLETT, with offices at 211-215 
Guaranty Building, West Palm Beach. 


WILLIAM A. O’BRYAN of Talla- 
hassee, has joined the law firm of 
PARKER and FOSTER in the general 
practice of law. O’Bryan was educated 
in the public schools of Osceola County 


and the University of Florida. In 1934 
he came to Tallahassee to work for the 
Department of Agriculture where he 
remained for ten years. He studied 
law for several years alone and in 1944 
passed the state bar examination and 
was admitted to practice. He served 
in the Supreme Court of Florida as 
research clerk for one year before go- 
ing with the Parker and Foster firm. 


LIEUT. WILLIAM J. PORTER, 
USCGR, has been placed on inactive 
duty and has resumed the practice of 
law which he gave up upon entering 
the service 34 months ago. Lieut. 
Porter, former judge of the Duval 
County Criminal Court of Record was 
commissioned a lieutenant, junior 
grade, in the Coast Guard on May 2, 
1942, and assigned as executive officer 
in the office of the Captain of the 
Port, Jacksonville. He was promoted 
to full lieutenant December 31, 1942, 
and transferred to the Coast Guard 
Eastern Inspector’s Office at Norfolk, 
Va. Later he was assigned as senior 
examining officer in the office of the 
Captain of the Port, Norfolk aboard 
the Coast Guard Cutter 105. After 
attending a school in explosives, Lieu- 
tenant Porter was returned to Jack- 
sonville last October as explosives load- 
ing officer an assignment he filled 
until placed on inactive duty in keep- 
ing with a new policy of the Coast 
Guard to remove older men from ac- 
tive service and devote its efforts to 
sea duty. 


Record 


LESTER WINDSOR JENNINGS, 
well known Jacksonville civil attorney, 
and for the past two years assist- 
ant State’s Attorney ‘of the Fourth 
Judicial Circuit, died suddenly on 
January 3rd, at his residence in 
Jacksonville. He was 47 years old. 
A former member of the two 
branches of the Florida Legislature 
and one time a candidate for Congress 


from the Second Florida District, Mr. 
Jennings was well known throughout 
Florida. Mr. Jennings is survived by 
his widow, Mrs. Ruth Dreher Jen- 
nings; two daughters, student nurses, 
Miss Mary Georgianna Jennings of 
New York City and Miss Ruth Mar- 
garet Jennings of Atlanta, and two 
sons, Robert Benjamin Jennings and 
Lester Windsor Jennings, Jr., of Jack- 
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sonville. Mr. Jennings represented 
Okeechobee county in the House of 
Representatives in the 1925 session of 
the Florida Legislature and the next 
year he was elected to the State Senate 
from the Thirty-third Senatorial Dis- 
trict, which includes Okeechobee Coun- 


ty. Mr. Jennings was born at Bartow, 
Florida, on August 27, 1897. He went 


to Jacksonville in 1930 to practice law 
and about a decade ago he became Cof- 
fee’s law partner. He represented a 
number of unions affiliated with the 
American Federation of Labor. He 
was educated in the public schools of 
Florida and graduated from the Uni- 
versity of Florida at the head of his 
class. He was recognized by the Blue 
Key, Phi Kappa Phi, Phi Alpha Delta 
and other honorary societies. He was 
an active lay member of the Riverside 
Baptist Church. He was a veteran of 
World War I, a member of the Ameri- 
can Legion, Veterans of Foreign Wars, 
Disabled American Veterans, and fra- 
ternally he was a Mason, Knight of 
Pythias, and a Maccabee. He was a 
member of the Jacksonville Chamber 
of Commerce and the Exchange Club. 
As a member of the Florida Legisla- 
ture, he gained wide recognition as a 
forceful speaker and as an aggressive 
champion of the causes he sponsored. 
During World War I he served with 
the 75th Artillery in France. 
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and YOUR 
LOCAL STATUTES 


When you are confronted with a statutory ques- 
tion, WHICH HAS NEVER BEEN CONSTRUED 
BY YOUR LOCAL COURTS, you have the choice of 
but two alternatives— 


You can theorize, in an effort to determine what the 
legislature meant and run the risk of being wrong— 


OR 


You can consult Corpus Juris Secundum and de- 
termine if the courts of any other state have con- 
strued a similar statute. 


Regardless of where a statute may have been 
enacted, if it has been construed ANYWHERE, 
Corpus Juris Secundum will give you that con- 
struction. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, N. Y. 
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‘Penny Wise and Pound Foolish" 


To practice without the 


Florida Statutes Annotated 


Which affords a complete picture of the 
Florida Law in one place— 


FIRST: The Text of the Law. 
SECOND:Exhaustive History Notes. 


THIRD: Full and complete annotations covering all Florida 
and Federal Cases that relate to Florida law, and in 
many cases the annotations contain other state cases 
that have laws similar to those of Florida. 


Complete and up-to-date Index. 


Exhaustive cross- references, connecting up related 
sections. The Annotations are also fully indexed. 


“Any practicing attorney who fails to. purchase and 
use these books is but PENNY WISE AND POUND 
FOOLISH, for they are worth their price many times 
over. 


Miami MALCOLM S. H. KNEALE.” 


Set complete in 30 volumes and 1944 
Pocket Parts—29 volumes now ready. 


For full particulars write either— 


WEST PUBLISHING CO. THE HARRISON CO. 


St. Paul 2, Minn. Atlanta 2, Ga. 
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